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is fames Dufty and 1 am an assodiate attorney with Clean Air Task Foree.
CATF a&eks 0 halp safeguard against the worst impacts of climate change by working to catalyze
the rapid global develnpment and deplovipent of low carbos energy and other ds:@mt&pm?caﬁw
technol ogies, throogh research and ms}}- sis and public advocacy ir:fadg.rs}up.

EPA’s Proposal, st best, is a solution in search of a problem — the Agency has fufled o idendfy 2
need for further review of the aleeady, extensively peer-roviewed ;:xu%'siz(: health and envirnnmental
seience it uses in decision-making. Nor has it made the case that underlying health data muost be
made more public that current statutes and practice allow. The only thing transparent ahout the
Proposal, is that it is an atternpt to undermine EPA's use of the “best weatlable science” by placing
arbitrary Hmits on the ability 1o consider the best Studi{;‘fi. As the professor cited muliiple denes in
the Proposal recently said, if the Proposal is finalized, “science will be practically eliminated from all
decision-making processes,” so that public health and environmental “regulation would then depend
. G opinion and whim.'”

Banning the use of fully peerreviewed studies becavse thelr underlying dara must be kept
confidential would eliminate the consideration of vital information in erideal public healdh decision-
making. That is not only unnecessary, it also represents a significant shift in decades-long policy,
without justification.” As the D.C. Circuit has held when considering this very question: “requiring
agencies o obtain and pui;riizzi?t? the data underlying the studies on which they rely would be
impracrical and gnnecessary.”” € ATGress has clearly spoken, moreover, mami;;m&g that Agencies
must consider af relevant science,”

It is well anderstond, and has been for decades, that many of the most importans public health
studies are those based on actual patient informanon. Breause thar information must be kept hughly
confidental, and because myaking even some of the patient’s details public would allow them to be
denutied, the nformation must be kept ;}rwatcf

But that does not mean those studies can’t be - or bavent been - verifled. For esample, the Harvard
Six-Cities Studies, Hnking fine particulate matter and mortality, have been extensively re-analyzed by
mdcpmdem ostitutions, inchuding by researchers under the ampntm oof the Health Bifeots Instirute,
This reanalysis confirmed the studies essential findings whike keeping confidental the underlying
data.’

There are already seversd ways in which the public can aceess the studies that EPA uses, and in some
cases their underlving dats, without the release of confidenual informanion - tncluding the Freedom
of Information Act, which provides an avenue to request raw data, including a process ensuring that
sensitive data s protected.
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The Proposal purs EPA in the untenable position of ¢
refevant science oy violating confidentialiny laws,

ther viclating fts mandate to consider all

Additionally, the Proposal is impermissibly scattershot, vague and confusing. It is insufficiently
tormed to allow for meaningful comment — it seems more ke a request for ideas about how w
discredit the best avadable science, than for how o make i more acccs.«szbk,’ For gxample, the
Proposal claims that it is consistent with the Dara Quality Acvand HIPAA, as well as vanious
Eaxecuuve Orders, but each of these contains checks on the relegse of confidental information: In
fact, the im}wst;mding OMB Guidelines, stemming from the Dats Quaality Act, recognive peer review
as a per s mark er osf objectivity, and e Harvard Six Cities Srudies reanalvsis as the gold standard for
rap;z,@dm,.sz iy’

Finally, in violagon of Executive Order 12,866, the Proposal fals to perform any analysis tegarding
the impact tis rulemaking could have on the epvironment, poablic health o science generally - or
even on what it would cost w implement. Because the Agency does not have authority 10 undertake
this effors, and because it would nndesmine consideration of relevant science in its public health and
environmental rulerakings, it should be abandoned.
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